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HAMILTON COUNTY
COMMON PLEAS COURT

Brian Oswald, et af. : CASE NO.: A 0508601

Plaintiffs, :  JUDGE DENNIS S. HELMICK

V.
DEFENDANT DOUGLAS MEYER’S

Meyer Builders/Douglas Homes, Lid., eral. : MOTION TO DISMISS AND
: MEMORANDUM
Defendants. : INSUPPORT OF MOTION

Defendant Douglas H. Mever moves to dismiss Plamaff Bran L. Oswald and A ngela Oswald’s
(colleerively, heremafier, “the Oswalds™) and Constance Smith’s (“Snutly’s”) Complaint on the grounds
that the Oswalds and Smith fail to state a claim upon which relief can be granted with respect to him,
pursuant to Ohto Rules of Civil Procedure 12(B)(6)  Mr. Meyer is not a party to the contract upon
which the Oswalds and Smuth base their lawsuit, nor have they pled any other grounds for bringing him
o the lawsuir,

The reasons for granting this Mouon are srated more fully in the accompanving Memorandum

au

m Support.
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MEMORANDUM IN SUPPORT

Plamnnffs Brian L. Oswald, Angela M. Oswald (collecuvely, heremafier, “the Oswalds™ and
Constance Smuth’s (“Smith’s”) Complamt names Douglas H. Meveras a defendant, but fals to state any
claim against him individually. The Oswalds’ and Smith’s claims all lic against Meyer Bu1ldcrs/Dougl:is
Homes, L'TD. (“Meyer Builders”), not Mr. Meyer As a martter of law, their Complamnt fails to srarc a
colorable claim against Mr. Meyer, because Mr. Mever was not a party to the conrract berween the
Oswalds, Smith and Mever Butlders. The Court should therefore dismiss Mer. Meyer individually from
this Iawsuie,

I. FACTS

The Oswalds and Smith jointly purchased a home from Meyer Builders, an Ohio LLC 1n good
standing. (Sce Sccretary of State filing, atrached as Fxhibit “A” hereto). Although their Complaint
names Douglas . Meyer as a defeadant, they did not contract directly with Mr. Meyer, nor did they
pay any money directly to Mr, Meyer with regard to the transaction 1n dispure.

liven cursory examination of the parties” contract reveals Mr. Meyer did not even exeeute it on
behalt of Meyer Builders. (See Agreement of Sale, attached hereto as Exhibir “I3”)  Rather, Kerry
Seirel, an employee of Mever Builders, negotated and signed the contract in her capaciry as Sales
Representative. ({d) Indeed, the only reference the Oswalds and Smith make to Mr. Meyer mdividually
m ther Complaint is both eryptic and incorrect. They note that “the ficuuous busmess and trade name
of Douglas Homes ... Appears on the Contracr to Purchase,” but incorrectdy infer that this somchow
furnishes grounds to name him as an individual defendant.” 1n fact, Mr. Mever is a Member in che
Limited Liability Company involved in this dispute, bur that does not provide any foundaton for

naming him as an individual defendant here.

II. ARGUMENT OF AW

A court should dismuss a complant (or discrete portion thereof) where said complaint {or

portion thereof) does not and cannot state a legally cogmzable claim Ohio R, Civ. P. 12 (B)(6).
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A. A Contract Only Binds Parties Thereto, and Those in Privity With the Partics.

The Oswalds and Smuth attempe, 1n effeet, to bind Douglas Meyer to a contract which nowhere
wdentified him as a party to the agrecement. This clashes with well-setiled Ohio law. Contracts only bind
the parties thereto, and parties m priviey with chem. See. e.g., Samadder v. DMIF of Obis, 154 Ohio App.3d
770,778,798 NLE. 2d 1141, 1147 (Ohto Cr. App. 10th Dist. 2003). The Oswalds and Smith do nor and
cannot plead that the contract berween themselves and Meyer Builders somehow made Douglas Meyer
a party, or conferred upon My, Meyer any rights or duties. Nor have they even argued that Mr. M eyer
was 1 privity with any of the parties to that contract. Accordingly, the Court should dismiss Mr. Meyer
from dus lawsui,

In anoiher residential home sale case, the Coutt of Appeals, Ninth District, held that home
purchasers could not stare a clum against che indiiduals who sold their home to the vendor. See Crarvey
w. Clevidence, No. 22143, 2004 WL 2806339, 2004 - Ohio-6536 (Ohio Ct. App. 9th Dist. Dec. 8, 2004)
(attached hereto as Exhibie “C”.) The Ganey court held thar “|bccause the [prior owners] were neither
1n privity with the [plamtiffs /appellants], nor a party to the |plunaffs /appellants’) purchase agreement,
they had no duty to disclose any defects” o plamtiffs/appellants. /4, at +3, 2004-Ohio-6536 at ¥ 14,
Reasoning that the home buvers “could not set forth facts sufficient to enutle them to recovery” on
thewr contract and fiaud-based claims, the Court of Appeals held char the trial court propetly dismissed
these claims pursuant to Rule 12(b)(6) [4.  Applying this standard to the mstant case, it is clear that
Douglas Meyer was neither a party to, nor n privity with any of the partics to the agreement between
the Oswalds, Smith and Meyer Builders. Accordingly, the Oswalds and Smith have not and cannot stare
any claim agamnst him

B. A Corporate Officer or LLC Member Cannot Be Held Individually Liable Where

He Neither Signed the Instrument in His Capacity Nor Otherwise Indicate
Intent to Be Bound Personally.

The Oswalds and Snurh impropcrly seek, wirhour legal foundanion, to hold Douglas H. Meyer
didually liable in chis case. Thewr Complant prncipally sounds in breach of contract and breach
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of warranty. [t therefore relies heavily on written instruments which neicher benefic nor bind Me. Meyer
indwidually. Here, the plamaff home buyers actually contracted with Meyer Builders, which has been
separately named as a defendantin this suir (See Exhibie “B” attached hereto.) While Mr. Meyer serves
as an officer of Mever Bulders, it remains well-setiled Ohio law that an individual cannot be held
personally liable for the alleged acts of a corporanon or Limited Liabihty Company (“LLC) by mere
virtue of lus/her status as a corporate officer  Instead, the corporate officer must cither mntentionally
or madvertently bind himself personally, through affirmative acts. And such acts most often consist,
i significant part, of an actual signature by said officer unaccompanied by any indicaton that he 1s
signing i his representanve capaciy. Stated differendy, such personal liability ordinarily will not lie
if the officer’s manner of signature unambiguously mdicates he 1s “wearng the hat” of a corporate or
LLC officer. Sce, eg., Belvedere Condomiiim Uit Owners’ Alan v RUE. Roark Cos., 67 Ohio St. 3d 274,
617 N E.2d 1075 (1993Y, State ex rel. Fusher v. Am. Conrts, Ine. 644 N E. 2d 1112, 1114 (Ohio Cr. App. 8th
Ouse. 1994). Dietz-Brutton v. Swythe, Cramer, Co., 139 Oluo App. 3d 337,352, 743 NLE. 2d 960 {Ohio Cu.
App- 8th Dist. 2000). Flere, the Oswalds and Smith cannot pownt to any signature suggesting Mr. Meyer
mtentionally or madvertently bound himscelf personally n this matter, 01 otherwise acted on his own
mdividual account in the underlving transaction.

While Ohio Courts have held that a corporate officer can face personal Labulity if he or she
executes an agreement in his/her personal capaciey, such plainly was not the case here. As the Court
of Appeals, Second District held, “fwhether a corporate officer 1s personally liable upon a {corporatef
contract depends upon the form of the promise and the forz of the signature.”  Spucer v. James, 21 Ohio
App. 3d 222, 223 (Ohio Cr. App. 2d Dist. 1985) (emphasis added). Here, Mr. Mever did not sign the
sales agreement. Accordingly, the Oswalds and Smich have no legal grounds o hold him personally
liable. Morcover, there is nothing m the content of the parties’ contract to indicate any meent to bind

Mr. Meyer personally, irrespective of the slgnature 185ue.
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