IN THE COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

Brian L. Oswald

4947 Streamside Court

Liberty Township, Ohio 45011

and

Angela M. Oswald

4947 Streamside Court

Liberty Township, Ohio 45011

And

Constance M. Smith

4947 Streamside Court

Liberty Township, Ohio 45011
Plaintiffs,

Vs
Meyer Builders-Douglas Homes Ltd
5917 Harrison Avenue
Cincinnati, Ohio 45248
And
Douglas H Meyer DBA Douglas Homes
5917 Harrison Avenue

Cincmnati, Ohio 45248

Defendants
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Now come Plaintiffs, Brian Oswald, Angela Oswald, and Constance SmItLq(herema'fter
(VY
o

r“(:_
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“Plaintiffs™), and do hereby state their cause of action as follows

First Claim — Breach of Contract
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This case 1nvolves the construction of a $365,000 00 “lemon” home built by the
Defendant 1n Liberty Township, Ohio Plaintiffs’ intended to hire Defendants to build
their “dream home” but 1nstead ended up with a nightmare and a home riddled with
severe structural defects — including defective brick masonry (which causes the basement
to leak severely), no flashing in parts of the home (and defective flashing 1n other areas),
defective shingles, siding, windows and a missing floor joist It would cost Plantiffs over
$200,000 to put this home in the condition 1t should have been in when they purchased it
Put simply, Plaintiffs want Defendants to buy this home back

On September 4, 2003, Plaintiffs entered 1nto a contract with Defendant Meyer Builders-
Douglas homes, Ltd , an Ohio limited liabihty company, for the purchase of a residential
lot #15 Creekside Meadows subdivision in Liberty Townshtp, Ohio and a new home to
be constructed A copy of the contract to purchase 1s attached hereto as Exhibit A
Plaintiffs are, and at all times relevant were, residence of the County of Butler, State of
Ohio

Defendant Meyer Builders-Douglas Homes, Ltd (dba“Douglas Homes”) 1s, and at all
times relevant to this matter was, an Ohio corporation with its principal place of business
in Hamuilton County, Ohio and doing business in Butler County, Ohio

Defendant also transacts business using the fictitious business and trade name of Douglas
Homes which appears on the contract to purchase Douglas H Meyer 1s the sole owner of
Douglas Homes and is an intended third party beneficiary to the contract

Plaintiffs’ performed all duties on therr part pursuant to the contract, including payment

of the purchase price, and closed the contract to purchase on April 23, 2004



7 Atclosing, Defendants conveyed the real estate known as 4947 Streamside Court, Liberty
Township, Chio 45011 A copy of the deed 1s attached as Exhubit B

8 At closmg; Defendants provided Plamtiffs with a Limited Warranty and Warranty Policy
A copy of the Warranty with Policy 1s attached as Exibit C

9 Defendants Meyer Builders-Douglas Homes Ltd and Douglas Homes are alter egos for
one another and use the various business and trade names and 1dentities interchangeably

10 Plaintiffs occupied the premuses after a final walk through conducted Aprl 23, 2004

11 After occupying the premises Plantiffs” discovered numerous sigmficant construction
defects which have been verified by home inspection experts, including, but not limited
to

a Defective brick masonry (mortar voids, inadequate weepholes, inadequate air
space),

b A basement which leaks severely (see pictures below),
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12 Some of the defects were 1n the nature of latent or hidden defects and were not known by
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No flashing 1n parts of the home,

Defective flashing 1n the home,

Defective siding on the home,

De%ectlve window sills,

Defective shingles which were improperly nstalled,
Defective windows, and

A missing floor joist

or disclosed to the Plaintiffs

Plaintiffs’ contacted the Defendants on various occasions to give notice of the defects and

to request remediation

Plaintiffs’ contacted the Defendants to provide notice of warranty violation within the

first year of home ownership

Defendants have not provided satisfactory remedies for the defects

Defendants have breached the contract to purchase

Plaintiffs’ have suffered damages including loss of beneficial use and enjoyment, expert

and consulting fees, legal fees, remediation expense, and diminution in property value by

reason of the breach
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Plaintiffs’ entire monetary damages remain undetermined at the time of the filing of this
complaint
The Defendants are liable for Plaintiffs’ damages

Second Claim — Breach of Express and Implied Warranty

Plamtiffs’ incorporate the allegations contained i paragraphs 1 through 19 as fully
rewritten herein

Defendants expressly and impliedly warranted to the Plaintiffs that the property was fit
for the particular purpose intended, of good quality, free from defects and 1n conformty
with the contract specifications

Contrary to these express and implied representations, the property was not of good
quality, free from defects and 1n conformity with the contract specifications

As a result of each Defendant’s breach of the express and implied warranties, Plaintiffs’
have suffered and continue to incur damages in an amount not yet fully determined, but
1n excess of $25,000 plus prejudgment interest accrued and to accrue

Third Claim- Negligent Representation

Plaintiffs’ incorporate the allegations contained in paragraphs 1 through 23 as fully
rewritten herein

Douglas Homes had a pecuniary interest 1n providing information to Plaintiffs regarding
the condition of the Premises

Douglas Homes supplied false information to the plaintiffs including, but not limited to,
assurances that the Premises were constructed in a workmanlike manner, was built

according to industry standards, and was free from material defects
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This false information was 1ntended to be used, and was used 1n the guidance of Plaintiffs

1n the purchase of the Premises

Plamntiffs’ justifiably relied on the false information supplied to them by Defendants
Defendants failed to exercise reasonable care 1n obtaiming and communicating the
information regarding the condition of the Premises

As a direct and proxmmate result of each Defendant’s negligent misrepresentation,
Plaintiffs’ have suffered and continue to incur damages, including but not limited to, the
cost of relgcation, loss of use of the premuses, the cost of the determination of the extent
of damage to the Premuses, remediation of personalty stored within the Premuses, and
emotional distress

Fourth Claim — Negligent Construction

Plaintiffs’ incorporate the allegations contained 1n paragraphs 1 through 30 as fully
rewritten herem

Defendants owed Plaintiffs a duty to construct the house 1n a reasonable and
workmanlike manner

Defendants failed to construct the house 1n a reasonable and workmanlike manner

As a result of each Defendant’s negligence, the Plaintiffs” have incurred and continue to
incur damages 1n an amount not yet fully determined, but 1n excess of $25,000 00 plus

prejudgment nterest accrued and to accrue

Fifth Claim — Consumer Sales Practices Act (O.R.C. § 1345.01 ET SEQ.)

Plaintiffs’ incorporate the allegations contained 1n paragraphs 1 through 35 as fully

rewritten herein
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The transaction between Plamtiffs’ and Defendants was a “consumer transaction” as
defined by'R C § 1345 01 (A) and Defendant was a “supplier” as defined by R C §

1345 01(C) Further, Plaintiffs” were “consumers” as defined by R.C § 1345 01 (D)

The conduct of Defendants and the conduct as set forth above constitutes an unfair and
deceptive practice as defined by R C § 1345 02, and an unconscionable sales practices as
defined by RC § 134503

Plaintiffs’ are entitled to recover statutory damages, including but not limited to treble
damages and attorney fees 1n accordance with the provisions of R C 1345 09

Sixth Claim — Rescission

Plaintiffs’ incorporate the allegations contained 1n paragraphs 1 through 38 as fully
rewritien herein
By reason of the negligent misrepresentations of Defendants, and their material breach of
1ts contractual commitments and obhigations, Plaintiffs’ are entitled to rescind the
Contract they executed with Defendants and to have the Court place them 1n the position
they occupied prior to the execution of the Contract, in addition to recovering all costs
and expenses incurred by them to date and through the end of the trial 1n this matter
WHEREFORE, Plaintiffs’ respectfully request that this Court enter a judgment
for Plaint1ffs and against Defendants, as follows
1  An order rescinding the Contract and awarding all costs necessary to
place Plamtiffs’ in the position they occupied prtor to the execution of
the Contract,
2 An award of compensatory damages in an amount in excess of
Twenty-Five Thousand ($25,000 00), plus the cost of this action,
including reasonable attorney’s fees, pre-judgment interest and post
judgment interest, and such further relief, both legal and equitable, to
which they are entitled, and,

3 An order awarding Plaintiffs treble and other statutory damages
provided by the Ohio Consumer Sales Practices Act



Courtnéy N Caparella (0077016)
Attorney for Plaintiffs

Lyons & Lyons Co,LP A

8310 Princeton-Glendale Road
West Chester, OH 45069

Phone (513) 942-5555

Facsimile (513) 870-5442

JURY DEMAND

Plantiffs hereby demand a trial by jury on all 1ssues so triable

Gty Gl

Courtney’N Caparella

INSTRUCTIONS TO THE CLERK

Please cause service of the Summons and Complaint upon each Defendant

by process server at the addresses 1n the caption of the Complaint
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H 0O & E §-° 5917 Harnson Avenue » Cincinnati Ohio 45248 » (513) 574-1726 » Fax (513) 598-2343
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AGREEMENT OF SALE
| (Residence to be constructed or under construction)
WA , Revied 1002
Twis Agreement of Sale 15 made as of this _Y >~  day of M 20_63, by and Meyer
' ButldersDouglas Homes, Ltd , herein referred to as "Seller” and ;
{ owetgace ™ Seatin herewn referred to as “Buyer” Seller and Buyer'agree as follows
1 Description, price and terms N
The Seller agress to sell and the Buyer agrees to bu¥ a house canstructed by the Seller, described as
Plan__ (Dion S Elevation Type, Lot # _{4~  Subdivision _&mde_ﬂﬁdd%%
Cityof Twp ___Litnerty County _Ruxglor L State (D Zip Y
1n accordance with the plan and specifications and the Customer Options and Fina! Selections signed by the Buyer and on
file wath the Seller (subject to tolerances and deviations customary to the building ndusgry)  Seller resery f‘ the right to
make changes 1n the plans and specifications required by building codes and for normal architectural design fmprovements.
2 Purchase Price
.
Buyer shall pay to Selier the following amounts
Base price of house,ncluding lot $ \?Oq ‘;OO
’ 00
Addttional or aptiona) ems (sec selection sheet) s 1—,!;3[ L0948 .,
Y o]
Tota! Sale Price R s_35a 109,
Said sale price shall be paid as follaws \ \ , »T
o0 ¢
A Deposit (due upon execution of this Agreement, non-refundable) H DO,
, o0 .
B Remamder of pon-refundable Deposit (TO BE PAID AS FOLLOWS) S___ (3000 o
- ™\
o® 3
C Batance due st Closing $__337 109 -

* Balance Is subject to change, should 8 "Change Order" be autborized by both Buyer and Seller
The Deposit is pon-refundable The deposit Is Seller's fee and will oot be refunded o any way -

3 Pro-rations
Seller shall pay the first real estate tax bill due and payable afier the deed 1s delivered  Additionally, real estate taxes and
homeowners' association fees, If any, shall be pro-rated through clesing Buyer shall be responsible for the payment of any '
homeowners® association capital contributions associated with the real estate (
\ '

4 Attachmenty’Addendums/Exhibits
The documents descnibed below and attached hereto shall be deemed an mtegral part ol'thls "Agreement of Snle",‘u_:vell as

5 Delivery

Seller shall commence construction of said residence as soon &s practicable after Buyer shall have (A) paid tp Seller the !

sums specified in (A) and (B) of Paragraph 2 hereunder, (B) completed the Customer Selection Sheet; md};b"madenfr N

adoquate financial arrangements satisfactory 1o Sellee  EXCEPT AS PROVIDED IN PARAGRAPH 18, BUYER AGREES * | *
TO COMPLETE SAID ITEMS WITHIN TWO (2) WEEKS AFTER ACCEPTANCE OF THIS AGREEMENT BY.; i
SELLER. (Unless stated otherwise ) Seller shall complete construction of sard residence as scon as practicable; pﬂmd&i %,
that nothing contained herein shali render Seller hable for any delay caused by failure of any subcontractor or ma:enalrnan, 3
fires, strikes, acts of public authorities, inclement weather delays or defaults by public or private arnq-u!_ishmes of .
materials or tabor, acts of God, casualties or other causes beyond the control of Seller .

A ———— - A b cmmas e ety

Construchion ime shall be approximately four (4) to five {5) months from start, with an estimated oomplelnm date to g ,%‘_‘ '
given et the pre-construction mesting, weather permitting, but for purposes of complying with the Interstate Land Sales Act. -,
i no event later than two (2) years from the date of this Agreement of Sale

AR wh

6 Scope of Services
Buyer employs Seller to construct upon property as identified herein and perform all seryices and ish all materisls )
its

-

necessary 16 complete the residence as set forth heremn and in the Customer Selection Sheet and other poli v
as identified heretn and attached and thereby made part of this Agreement of Sale v

lnmal(%% Qmp__
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5 Buyer acknowledgps that Seller shall be responsible for employing and superviung all subcontractors and suppliers and
3 Wshallnmmtaf:nmm or in any manner instruct, such subcontractors and suppliers. .

Useof Utilitles, ., ~ =~ = W
Seller shall use any utibities emastng on the pramises such as light, heat, power and water necessary to complete
construction and Seller shall be responsible for paying for these utiliies during construction At completion of construction,
jt1s the Buyer's mpauibahty to contact the utihity companies and transfer service into the Buyer's name. The Buyer agroes
to pay all utilities from the closing date forward -
Qccupancy of Premises.

Unless otherwise stated heremn, it shall be assumed that the premises will not be occupred and no keys will be distributed to
the Buyer untul construction 1s complete, payment 1s made in full by Buyer and s closing has occurred,

Fioancing,

Buyer shall apply for 3 mortgage ican commitment within five () calendar days from’ the date of this Agreemml of Sale.
Buyer shall be responsible for fulfilling all contingencies i the mortgage loan commitment and flure to do so shall not
relense Buyer from its responsibilities under this Agreement of Sale, If Buyer fuls to make apphcation for o fuils to use
good faith ¢fforts to obtain the commitment, Seller reserves the right to retaun Wt nnd.all parties shall be released of
further obligation and or Liability to each other

L)

] ' a

Closing’

Buyer agrees to close upon substantial completion of the residence in accordance with the Plans and Specifications and the
Customer Selection Sheet, time being of the essence  !f Buyer 15 unable to close upon completion of the reudence or to
satisfy all of the conditions and contingencies contamed 1 the Buyer's morigage loan commytment, Buyer shall be in default
and Seller may (1) extend this Agreement of Sale, (1} terminate this Agreement of Sale and retain all sums pald by Buyer to
be applied toward damages incurred by Seller, or (in) bring an action for specific performancs pr damages aghunst Buyer, If
this Agreement of Sale 18 extended, Buyer agrees to absorb any interest payments and carrying costs tncurred by Seller, from
that point foriyard until & closing 18 held. At the closing and upon payment 1n full by Buyer, Seller deliver to Buyer a
General Warranty Dold, Titte 10 be clear, free and unencumbered, subject to any applicable subdivision restnctions, other
restrictions and casements of record and real estate taxes not yet due and payable Buyer must make themselves available
for the closing, Monday through Friday, no later than 3 00 pm  No Exceptioas! .

Permits, Fees, Architectural, Engineering Studies and Surveys.

Seller shall obiain and pay for all necessary permits, mspection charges, and licenses for the authonzation and execution of
the work and labor performed, except for any permits, inspection charges and licenses required as a resuit of change orders
requested by the Buyer Seller shall furnush all engineering studies and registered surveys as required and specified. The
Buyer 1s respongible for the cost of any retaiming wall(s) deemed necessary to complete grade  The ocost of the retalning
wall(s) may be added to the morigage, 1f agreed upon prior to closing ., ,

Coostruction Easement d

Buyer hercby grants to Seller a Grading and Construction Easement, five foet (5*) 1n wadth from adjacent property onto the
real estate for temporary access for construction on the property which hes adjacent 1o the real estate and for; grading
purposes, provided, such Easement shall not unreasonebly interfere with Buyer's use of the residence, and any damnga to
the real estate shall be repaired by Seller h

y
7

Warrsoty
Seller shall guarantee the work (o be performed and the matertals to be used for 2 per1od of one (l) year from the date of the
closing 1n accordance wth the Builder s Limited One Year Warranty and Home Bullders Association of Greaxcr Cincinnati
Industry Standards AN defects appearing within the one year period {except those defocts which are notnd) and which are,
the fault of Seller or are the result of defective material, shali be corrected by Seller ot thewr expense. M‘E After . thirty
(30) days of curing, Seller recommends all exterior concrete be treated with a lifetime water sealant to help prevnnt‘wmr
penctration and the damage it can cause  Seller does not warrant any intenor o exterior caulling 1 This ds normal
homeowner mantensnce, , . \*L =

L2 T
There 1s n one year drywall touch-up including nail pops and seams  Seller does not sand or paint after the drywnll%md\
up Gutters cannot be warranted against leakage due to the expansion and contraction of the aluminum - Repairs will be
made only in accordance with inspection intervals  All products are covered by the product \\Qﬁnliu. Emergency service
wil! be handled promptly as needed by supplhiers and subcontractors of the Seller '

"~

- 4
ER

Inspections 4 i '
Buyer 13 entitled to & pre~closing inspection Al repairs will be completed within thirty (30) days afler clonng (weather
permitting}  Thereafter, except as may be provided in any addendum to this Agreement of Sale, Buyer s entitled to 2  thurty-
day and an cleven month mspection  Repatrs will be mads at these intervals only, Pleass contact Meyer Builders-Douglas
Homes, LTD to schedule your warranty sarvice The Builder reserves the right to deny any service inspeetions on Becounts
with outstanding balances Buyer must make themselves avaulable for alf visitations and ingpections, per the “Viytation
Policy,” during normat business hours. Monday f.hrough Friday, before 3 00 p m , per Buinfder’s-construction schedule, No
Exceptions' -

Revised 10002 Inihal - ‘ﬁo_
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Amendments
The parties hereto agroe that there shall be no amendments or additions to this Agreement of Sale or to the wod: dam‘bed
herein unless both parmes mutually agree in wnting to such changes, additions or alterations and extry costs! Additional '{‘
charges for changes, additions ur alterations will be included 1n the final sale price and heoune part of the written ponfract, .
- ! k\t.} Bl fulvd % .
All changes, additionk or alwranms must be made through the office prior to implementing the change In Ih'o‘ﬁultl,,,Svellel'3
reserves the right to deny any request for a change, addition or alteration or to require a deposit from Buyu‘ J\} b
changes made in the fleld will be honored  Notwithstanding the above, 1n the event that Seller 13 unable £ obumfmm it W
usual or ordinary sources of supply, the exact materials specified 1n connection with the constroction of the residenca,'Selter 3 *"—’ .
shall have the right to substitute materinls of similar pattern, design and quahity, provided such substrtuto taterials are of -

- equal or greater value to the items spocified

1:‘
2

Advertisement ,
During the period of construction, Seller shall have the right to place a reasonably sized sign upon the nrumsu wh.ich
advertises the Seller or its builder Buyer grants Saller the right to obtain and use photographs of the interior and exterior
of the residence for publication and advertising purposes.

Visltation. .

Due to the possitulity of theft, damage from vandalism, and personal injury, Seller wall lock homes under construction st
500pm dmly Homes will not be open on weekends  Visitation must be scheduled through the sales reprosentative witkin -,

the guidelines established wathin the “Visitation Policy” which by this reference 1s sttached and hereby made & part of this
Agreement of Sale. Buyer hereby releases and agrees to hold Seller harmless from and agamst any claums, actions, alloged
causes of actions, or losses sustained by Buyer or its mvitee, arising out of or tn any way connected with Biryer entering the .
premises prior to the closing  Unauthorized visits may result in a fine for trespassing
\Sclecﬂons

Buyer agrees that all selcmons will be made within fourteen (14) days after acceptance of this Agreement of SuleE?Sel]w, .
unless otherwise stated  Faulure to finalize sslections when requested can and will affect the completion date of the howme. *
Selectians are to be made through the sales representative 1n keeping with the guidelines estabiished within the Selechion™]
Policy which 1s hereby attached and made a part of this Agreement of Sale

Radon ’
Testing for radon gas shall not be conducted prior to closing since, to the best of the Seller's knowledge, such testing may .
not be reliable 1f 1t 13 conducted during the construction period or immediately after complehon thereof < Scller has no
expertise 1n the detection of radon gas or I the methods for reduction of radon gas once it has been detwwd? Seller
therefore, makes no representations of any kind regarding the existence or absence of radon gas or any toxic substance in cor.
around the residence Buyer understands and acknowledges that Seller does not warrant that any radon gas related testing
has been done 1n or around the premises, nor does Seller make any warranties, expressed or unplied, regarding radon gas s~
1t relates to the premises or the inhabitability thereof Buyer releases Sefler from any claum 1t may have of any kind aganst
Seller 1n any way related to the existence of radon gas or other toxic substances i or aroynd the residenco property

“Controversy: .

Any controversy, claim or other matter arising out of or relating to this agreement, or breach 1hcmof,
other than & clam by Seller for specific performance and related damages, shall be determmed n
accordance with the construction industry arbitration rules of the Amencan Arbitration Assocxatmn;and
Judgement upon the award rendered by the arbitrators may be entered 1n any court bavmg’ pmsdlcuou
thereof The parties agree that Seller shall have the right to add its subcontractors and/or, suppliers as
parties to the arbrtration  The parties further agree that the arbitration heaning shall be conducted clthcr
at the subject residence or the offices of the arbitrator, as deternuned by the arbitrator Sclleﬁ
the nght, but not the obligation, to enter the residence at reasonable tines pnor to the arhxtr&iio“"hsanﬁ'é)‘f’
for purposes of conducting spections and tests of the residence  All such controversies, clainis o, ;olhcr i
matters regarding construction shall be resolved 1n accordance with the Home Builders Assdcmhd'ff'ot"
Greater Cincinnatt Industry Standards Manual which establishes the standard by which, Se]ler s
Performance in connection with construction matters shall be governed re f e

S

Legal Notice:
This is a legally bindiog contract. Read and understand all provisions prior to uigning._ If not,

understood, seek legal advice. The agreement and addendum(s) contain the entire ugmmcnt

between the patfies. No representation, pmmise or inducement not inciuded in this ngre"e"ﬁl'éit"’
(Whether made by an agent, employee or representative of Seller or otherwise), shallibe} ndl:;gg,
upon any party hereto, including without limitation, npmentntion; regardih pro ;
boundaries, zoning, amenities in the subdivision or usage of ad}oining ‘property. . No agen J’Lou‘
employee of Seller bas any authority to change or modify orally the terms and conditions of thia*

oy
-

Revised {0402 ‘ Intal Qo @
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supersedes all.previous contracts with respect to this property. Any other agreements, whether:
oral or written, are null and void. This “Agreement of Sale” shall be construed nnder the laws of fibsli

merchantabifity, habitability or fitness for a particular purpose. - This “Agreement ol'“Slle 1;?( ;
the state where the premises is located. .o «"‘;‘g

WRITTEN -

Aulo> suver Ezaﬁgé { 2“ﬂ g-07-03
DATE Buyee DATE

ADDR.ESS _Ohe .r./;x s 0’47‘5-9 0-'3

PHONE NUMBERS/OFFICE __20/ = £\57/6) M@) HOME _gpg 7 -3/ Mr/Mry,
SALES REPRESENTATIVE %{, é : if% 2-%-03
yaASH ¢ DATE
ACCEPTED BY AUTHORIZED REPRESENTATIVE OF SELLER
DATE
CO-OP INFORMATION MEYER BUILDERS-DOUGLAS HOMES, LTD , AGREES TO PAY
BROKER, \
REALTOR. 4 M
/ 777
CO-OP COMMISSION
!
]
S \
j’ ! o
. !
: / 4%
Revised 1002 \ o
¥l . . .
G RN ) S
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by Home Builders Asso-
Rev 12/95

ciation of Greater Cincinnati

Al nghts to the use of this Limited
Watrranty are reserved exclusively for
members of the Home Bullders Associ-
ation of Greater Cincinnati wha subscrnibe
to its Code of Ethics Copying or repro-
duction, in whole or in part, of this
Limited Warranty Is strictly prohibited ©
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