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II. ARGUMENT

FIRST ISSUE FOR REVIEW (FIRST ASSIGMENT OF ERROR):

The Trial Court Did Not Err by Denying Defendant/Appellant’s Motion for Stay of Litigation
Pending Arbitration.

Issues Presented for Review and Argument:

1. . The Seller’s right to specific performance under the arbitration clause was not
limited to the buyer’s duty to close on a real property transfer, and thus, the Court
did not err in concluding that the arbitration clause contained in the parties
agreement of sale was “one sided” and therefore unenforceable.

As noted by the Sixth Appellate District in a recent decision, the decision to stay thé trial
court proceedings pending arbitration is properly reviewed under an abuse of discretion standard.
Harsco Corp. v. Crane Carrier Co. (1997), 122 Ohio App.3d 406, 410,701 N.E.2d 1040. An
abuse of discretion "connotes more than an error of law or judgment; it implies that the court's
attitude is unreasonable, arbitrary or unconscionable." Blakemore v. Blakemore (1983), 5 Ohio
St.3d 217, 219, 5 Ohio B. 481, 450 N.E.2d 1140. In applying the abuse of discretion standard,
an appellate court may not merely substitute its judgment for that of the trial court. Giltner v.
Miichell, 2002 Olio 5771 (Ohio Ct. App. 2002). waever, questions purely of law are to be
reviewed de novo. Akron-Canton Waste Oil v. Safety-Kleen Oil Servs., 81 Ohio App. 3d 591.

In this case, the trial Court properly held that Appellant/Defendant Meyer Builders
arbitration clause at issue in this case is “one-sided” in favor of Meyer Builders. As Appellant
aptly points out, the terms of its own arbitration clause carve out an exception for specific
performance and “related damages™ while binding the Plaintiffs/Appellees, to arbitration for all
claims.

While Appellant/Defendant would have this Court believe that the issue before the Court

is well settled by virtue of this Court’s decision in Peppers v. Meyer Builders, 1* Dist. No. C-



030894, an examination of the case in law in this and in other Ohio Courts shows that the issue
as it relates to enforceability of arbitration clauses in consumer contracts (wherein one party is
bound to arbitration for all disputes, and the other party is not) is far frqm “settled” as a body of
law.

Unsurprisingly, Ohio Courts (and other state appellate and federal district courts, see
Circuit City Stores, Inc. v. Adams (2002), 279 F.3d 889; Nicholson v. Labor Ready, Inc. (1997),
1997 U.S. Dist. LEXIS 23494; Kinney v. United Health Care Services, Inc. (1999), 70-Cal. App.
4™ 1332; Stireln v. Supercuts, Inc., 51 Cal. App. 4™ 1519.) have already ruled that arbitration
clauses like the one at issue here are unconscionable and therefore unenforceable.

In addition, it is evident from the plain language of Appellant’s “controversy” clause that
there is no specific mention of fees or costs involved with the Appellant’s arbitration process. As
Appeliees/Plaintiffs argued in their memorandum on this issue, under relevant case law Appelles
ought to be provided with the opportunity to conduct discovery on the costs involved with the
Arbitration Process which effectively takes away Appellees’ fundamental right to seek redress in
the Court system for the largest consumer purchase they have ever made (in this case, in a
purchase in excess of $350,000.00). See, Harrison v. Tayota Motor Sales, U.S.A., Inc., 2002
Ohio 1642. In a similar case, the Court of Appeals in Ohio for the Ninth Appellate District
found that the failure by the builder to disclose fees associated with arbitration (which, like in
this case, was to be through thé American Arbitration Association) and to explain the arbitration
clause to the consumer made the clause procedurally and substantively unconscionable. Porpora
v. Gatliff Bldg. Co., 160 Ohio App. 3d 843.

In Harlamert v. Fischer Attached Homes (2003), 1% Dist No. C-02046 2003 WL 328025,

this Court upheld the ruling of the trial Court finding the arbitration clause unconscionable





















